§1601.16

§1601.16 Access to and production of
evidence; testimony of witnesses;
procedure and authority.

(a) To effectuate the purposes of title
VII and the ADA, any member of the
Commission shall have the authority
to sign and issue a subpoena requiring:

(1) The attendance and testimony of
witnesses;

(2) The production of evidence includ-
ing, but not limited to, books, records,
correspondence, or documents, in the
possession or under the control of the
person subpoenaed; and

(3) Access to evidence for the pur-

poses of examination and the right to
copy.
Any District Director, the Program Di-
rector, Office of Program Operations or
upon delegation, the Director of Sys-
temic Programs, Office of Program Op-
erations or the Directors, Field Man-
agement Programs, Office of Program
Operations, or any representatives des-
ignated by the Commission, may sign
and issue a subpoena on behalf of the
Commission. The subpoena shall state
the name and address of its issuer,
identify the person or evidence subpoe-
naed, the person to whom and the
place, date, and the time at which it is
returnable or the nature of the evi-
dence to be examined or copied, and
the date and time when access is re-
quested. A subpoena shall be return-
able to a duly authorized investigator
or other representative of the Commis-
sion. Neither the person claiming to be
aggrieved, the person filing a charge on
behalf of such person nor the respond-
ent shall have the right to demand that
a subpoena be issued.

(b)(1) Any person served with a sub-
poena who intends not to comply shall
petition the issuing Director or peti-
tion the General Counsel, if the sub-
poena is issued by a Commissioner, to
seek its revocation or modification.
Petitions must be mailed to the Direc-
tor or General Counsel, as appropriate,
within five days (excluding Saturdays,
Sundays and Federal legal holidays)
after service of the subpoena. Petitions
to the General Counsel shall be mailed
to 1801 L. Street, NW., Washington DC
20507. A copy of the petition shall also
be served upon the issuing official.

(2) The petition shall separately iden-
tify each portion of the subpoena with

29 CFR Ch. XIV (7-1-01 Edition)

which the petitioner does not intend to
comply and shall state, with respect to
each such portion, the basis for non-
compliance with the subpoena. A copy
of the subpoena shall be attached to
the petition and shall be designated
“Attachment A.” Within eight cal-
endar days after receipt or as soon as
practicable, the General Counsel or Di-
rector, as appropriate, shall either
grant the petition to revoke or modify
in its entirety or make a proposed de-
termination on the petition, stating
reasons, and submit the petition and
proposed determination to the Com-
mission for its review and final deter-
mination. A Commissioner who has
issued a subpoena shall abstain from
reviewing a petition concerning that
subpoena. The Commission shall serve
a copy of the final determination on
the petitioner.

(c) Upon the failure of any person to
comply with a subpoena issued under
this section, the Commission may uti-
lize the procedures of section 11(2) of
the National Labor Relations Act, as
amended, 29 U.S.C. 161(2), to compel en-
forcement of the subpoena.

(d) If a person who is served with a
subpoena does not comply with the
subpoena and does not petition for its
revocation or modification pursuant to
paragraph (b) of this section, the Gen-
eral Council or his or her designee may
institute proceedings to enforce the
subpoena in accordance with the provi-
sions of paragraph (c) of this section.
Likewise, if a person who is served
with a subpoena petitions for revoca-
tion or modification of the subpoena
pursuant to paragraph (b), and the
Commission issues a final determina-
tion upholding all or part of the sub-
poena, and the person does not comply
with the subpoena, the General Council
or his or her designee may institute
proceedings to enforce the subpoena in
accordance with paragraph (c) of this
section.

(e) Witnesses who are subpoenaed
pursuant to §1601.16(a) shall be entitled
to the same fees and mileage that are
paid witnesses in the courts of the
United States.
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